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Leavy.Jacqueline@epamail.epa.gov

FW: Re - PUERTO RICO’S LANDFILL CRISIS
To: CMS.OEX@epamail.epa.gov

From: Hiram J. Torres Montalve [mailto:hjtorres@hiramjose.com]

Sent: Thursday, September 01, 2016 5:45 PM

To: Mccarthy, Gina <McCarthy. Gina@epa.gov>

Cc: Emerson, Michael <Emerson.Michael@epa.gov>; Fritz, Matthew <Fritz. Matthew@epa.gov>; Washington, Valerie
<Washington.Valerie@epa.gov>

Subject: Re - PUERTO RICO’S LANDFILL CRISIS

Dear Administrator McCarthy:

| am writing you on behalf of Puerto Rico Limpio, a citizens’ action group dedicated to safe and sustainable landfills in Puerto Rico. | am wiiting to share with you a very disturbing
report we recently published, entitled “The Poisoning of Puerto Rico”, based on internal documents and communications obtained under the Freedom of information Act(FOIA) from
Region 2 of your Agency.

Attached to this email you will find a copy of the report, plus a letter for you from our organization addressing the most importantissues contained in the report.

We hope to hear from you soon.

Sincerely,

Hiram J. Torres Montalvo, Esq.

Co - Founder of Puerto Rico Limpio

PMB 136 La Cumbre
273 Sierra Morena
San Juan, PR 00926-5542 Tel: 787.904-6336

CONFIDENTIALITY NOTE: This electronic communication contains information belonging to the Attorney Hiram J. Torres Montalvo and is confidential and/or legally privileged. The information
is intended only for the use of the individual or entity addressed above. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of
any action in reliance on the contents of this communication is strictly prohibited. Please note that any views or opinions presented in this communication are solely those of the author and do
not necessarily represent those of the firm. The recipient is respensible for checking this email and any attachments for the presence of viruses. The firm does not accept any liability for any
damage caused by any virus transmitted.



September1, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 PennsylvaniaAvenue N.W.
Washington, DC 20460

Dear Administrator McCarthy:

I am writing you on behalf of Puerto Rico Limpio, a citizens’ action group dedicated to safe and
sustainable landfillsin Puerto Rico. |am writing to share with you a very disturbing report we recently
published, entitled “The Poisoning of Puerto Rico”, based oninternal documents and communications
obtained underthe Freedom of Information Act (FOIA}from Region 2 of yourAgency. | also respectfully
insistthatimmediate action be taken to rectify the negligentinaction by the Region 2 administrator,
Judith Enck, in response to a crisis thatthe EPA has known aboutin detail for more than 20 years.

The report details how internal documentsfrom EPA Region 2show its leadership systematically failed
to protectthe people of PdertoRicofromimminentand substantial dangerto publichealthand the
environment. The region’s enforcement staff repeatedly warned that, fordecades, widespread non-
compliance has existed withthe minimum requirements of Subtitie D of the Resources Conservationand
Recovery Act (RCRA)of 1985. Both Ms. Enck and her predecessor, Alan Steinberg, were aware thatthe
local body, the Puerto Rico Environmental Quality Board (EQB), was incapable orunwilling to carry out
its permittingauthoritygranted by the EPAin 1994, based ona permitting plan the EQB has never
implemented. Yet neitherregional administratorused theirauthorityunder RCRA to properly address
it.

There were repeated, confidential warnings from EPA Region 2 enforcement staff dating from 2005 to
2014 thatthe EQB was not effective, had “largely not addressed” the widespread non-compliance at
landfills, and had “failed” to carry out local enforcement authority the EPA had grantedit. The
enforcement staff also recommended multiple times, including twice during Enck’s tenure, that EQB’s

authority be revoked and EPA enforce RCRA directlyin Puerto Rico. Butwhen confronted with the facts,
EPA Region 2 has been dismissive and evasive:



e Incorrespondence from Rep. Dennis Ross of Florida on May 26, 2016, he asked you a series of
important questions related to the landfill crisisin Puerto Rico. He reiterated EPA’s powerto
revoke the EQB’s authority, and its “full and plenary authority” under RCRA Section 7003 to take
legal oradministrative actionsto address “imminent and substantial endangerment to health or
the environment” at Puerto Rico’s landfills. In her reply onyour behalf, dated June 21, 2016,
Ms. Enck ignored the urgency of Congressman Ross’ concerns and wrote that “[iJtshould be
noted that the federal regulations governing solid waste are not directly enforceablein Puerto
Rico, as the Puerto Rico Envirocnmental Quality Board has been approved by EPA, pursuant to
statute, to conduct its own solid waste compliance and enforcement program.” She wentonto
write the EPA had finalized nine consent orders and has alsoissued three unilateral
administrativeorders in Puerto Rico, compared to the volumes of documentation of
“widespread” non-compliance at more than twice that many sites.

e Inastory byEnergy & Environment Publishing (E&E) on August 24, 2016, Ms. Enck is quoted as
sayingyet again that “w]orking with the Environmental Quality Board inPuerto Rico, which has
primary responsibility forenforcing landfill regulations, the EPA has takefraction to ensure that
landfillsin Puerto Rico close properly. Inthe past decade, the EPA hastakendirectactionto
close or beginthe closure process at Aguadilla, Arecibo, Florida, 1sabela, Juncos, Lajas, Moca,
Santa Isabel, Toa Baja and Vega Baja's landfills. This work continues." Eightof those tensites
are still open, still receiving waste and operating cutof compliance with RCRA. Twice as many
othertoxiclandfills have not faced action and threatenour people to this day.

e In addition, Jose C. Font, who was the actingdirector of the EPA Caribbean Environmental
Protection Division from 2012 to thisyear, claimedinaTelemundo reporton August 25, 2016
that the EPA was not negligent of itseversight role with the EQB, but “inthe last 20 years, they
have developed specificstrategies, directed at training the EQB to achieve the compliance of
these facilities, and as we all know, the results have not beenas expected.” Thisisclearlyan
admission of failureyand Puerto Rico has to sufferthe results of thatfailure. The same
Telemundo report noted thatthe new director of the Division, Carmen Guerrero, refused to
comment.

In sum, thisisa shocking pattern of wilfull dereliction of federal responsibility. The people of Puerto
Rico canmo langerputtheirfaith and confidence inJudith Enck to provide the federal protection that
every Americancitizenis entitled tounder RCRA. ltis vital thatyou take immediate actionto putan end
to the widespread dangerthat mostly disadvantaged communities in Puerto Rico are being forced to
sufferunder. AsCongressman Luis V. Gutierrez saidinJune inaspeech denouncing Puerto Rico’s landfill
crisis, “low-income communities of colorare always paying the price whenitcomestoenvironmental
injustice.” The EPA’s environmental justice initiative, EJ2020 Action Agenda, will have nocredibilityif so
many American low-income communities of colorin Puerto Rico are once again subjectto EPA’s
inaction, negligenceand blindness toits responsibility to protect the public.



PuertoRico Limpiois available to be of constructive assistance to you and your Agency to help address
this problemwith the urgency and attention it has deserved forfartoolong.

Sincerely,

HIRAMJ. TORRES MONTALVO
Co-founder, Puerto Rico Limpio

CcC:

The Honorable Pedro Pierluisi
The Honorable Tom Bishop

The Honorable Raul Grijalva
The Honorable James Inhofe
The Honorable Barbara Boxer
The Honorable Orrin Hatch

The Honorable Marco Rubio
The Honorable Robert Menéndez
The Honorable Bill Nelson

The Honorable Sean Duffy

The Honorable Tom MacArthur
The Honorable Nydia Velazquez



EXPOSING THE EPA'S
NEGLECT OF PUERTO RICO’S
LANDFILL CRISIS

An investigation by Puerto Rico Limpio




The U.5. Environmental Protection Agency (EPA) took lictle action despire

documenting more than a decade of severe violations of federal landfll safery rules

in Puerto Rico, and allowed most of the island’s municipal landflls ro operate
as “open dumps”, contaminating soil, warer and air in violation of federal law.

These facts are exposed by a trail of EPA documents and communications
obtained here by Puerto Rico Limpio through the Freedom of Informarion
Act (FOIA), and made public exclusively in this repore,

No effective enforcement has ever happened
in Puerto Rico, and £PA didn't effectively respond.

The documents show thar over two decades, EPA sraff documented a srate
of regulatory chaos where meetings and communications took place with
Puerto Rico’s governor, senior officials, its Environmental Quality Board
(EQB), municipal leaders and landfili operators, and agreements were routinely
broken, ignored, refused or stonewalled. In che end, no effective enforceiient
has ever happened in Puerto Rico, and EPA didn't effectively respond,
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By Dr. Michael K. Dorsey

Twenty-two years ago the President of the United States
mandated all Federal agencies make “environmental
justice” part of ctheir mission by “identifving and
addressing, as appropriate, disproportionately high
and adverse human health or environmental effects

of its programs, policies, and activities on minority
populations and low-income populations in the Unired
States and irs territories and possessions” — including
the Commonwealth of Puerro Rico.

The President’s directive, enshrined in an Execurive Order,
compelled the U.5. Environmental Protection Agency
(EPA) to turn to irs newly-created Office of Environmental
Justice to advance new programs and policies to guarantee
American citizens equal environmental protecrion under
the law. Though it was slow to recognize it, the EPA now
accepts that equal environmental protections are often
lacking in communities harmed first and most by the
disproportionate siting and malfeasance of hazardous waste
and other environmental and public health threats.

Puerto Rico s by no means exempt from
the scourge of environmental injustice

— or whal many scholars, over the past
three decades and counting, prefer o dyy
environmental racism.

Adding ro the misery of such injdstice, many
disproportionately burdened communiries are ofren the
most matrginalized, commonly because of their racial

or ethnic status and paltry income. Inthe United Srates
hazardous waste and is disproportionately dumped

on fellow poor, blackefidbrown citizens living at che
margins of anl American dream as it becomes more akin
to a nightmare, Puerto Rio is by no means exempt from
the scourge of envigonmental injustice — or what many

scholars éall environmental racism.

Two-thirds or'more of Puerto Rico’s municipal landhlls
donot comply with EPA rules. There are not just one or rwo
landflls'ont of compliance. The problem affecrs the entire
istand. Of the Commonwealth’s 27 municipal landflls,

at least 20 are noncompliant with basic environmental rules.
Recently in a rersely worded letter to a Member of Congress,
the EPA Regional Administrator wich oversight responsibiliry

for the island’s land Gl crisis asserted: “For many years,
the EPA bas worked to improve the management of solid
waste in Puerto Rico.” Simultaneously the BPA also
admits “landfills in Puerto Rico have not always been
closed in accordance with rhe minimum federal and stare
regulations.” This report reveals, chrough interndhEPA
documents, that the Agency has, in fact, simply failed

to take appropriate actions for decades to 4ddressiwhat

it identified as an “imminent threar rohuman healch

and rhe environment.”

Lofty claims of proper oversight alongside admissions

of the abrogation of basic@uties from the EPA are
cause for serious concerns at the highest levels, Such
contradictory claims$ raise seficus questions about
leadership, mandgement ovétsight, and very well may
point to ctiminabmégligence. This report by Puerro Rico
Limpiodecails almésta generation of “looking the other
way’ by the BPA and its counterpart on the island: che
Puerto Rican Environmental Qualicy Board. The findings
are bevonddisturbing, Enforcement stafl warnings and
suggestions are dialed down or disregarded. All the while
communities are left in harm’s way to face problems that
ate only partially addressed, if ac all.

The EPA is renewing its environmental justice agenda

for the 21st century, in what it calls: E] 2020, According
to preliminary reports, “EJ 2020 is EPA’s EJ plan of action
that will involve every EPA office and region.” It seems
that Puerto Rico, pursuant to a 20th century presidential
Execurive Order, would be a great place to begin to renew
serious work on envimnmemaljusrice inthe 21st century.
At a minimum urgent resources and serious managerial
oversight will be needed to stem the tide of the burgeoning
landfill crisis. We should accepr nothing less,

Dr. Michael K. Dorsey
is an appointee on the U.S. EPA’'s
National Advisory Commitiee.




The 1.5, Environmental Protection Agency (EPA) ook
little action despite documenting more than a decade

of severe violations of federal landfill safery rules in Puerto
Rico, and allowed most of the island’s mundicipal landfills
to operate as “open dumps’, contaminating soil, water and
air in violation of federal law.

These facts are exposed by a trail of EPA documents and
communications obtained here by Puerto Rico Limpio
through the Freedom of Information Act (FOIA), and

made public exclusively in this report.

The documents show that over ewo decades, EPA staff
documented a state of regulatory chaos where meetings
and communications took place with Puerto Rico’s governor,
senior officials, its Environmental Quality Board (EQB),
municipal leaders and landhll operators, and agreements
were routinely broken, ignored, refused or stonewalled.
In the end, no effective enforcement has ever happened

in Puerto Rico, and EPA didn’t effectively respond.

The Gross Malfeasance of the EQB

EPA files dating back to 1994 shows that Puerto Rico
proposed an elaborate plan to create a fully compliant,
safe and sustainable solid waste management system
on the island when the Puerto Rico Environmental
Qualicy Board (EQB) applied to the EPA for local
enforcement authority. Bur as the years went on, the
EPA documents show that the EQB’s promises in its
application were never carried out,

The documents show that the 1994 plan submircediby
EQB called for expanded enforcement personnelybut
the EPA stood by as the local aurherities systematically
eliminared key landGll enforcement scaflfrighe under its
nose during a key period: fromi4 staffers in 2000, t0 5
in 2005, to 1 in 2010 andeventually none in 2012,

Worse still, the EPA diseoveredin 2005 chat shortly
after local authofity was granted, the EQB gurted key
local landhllgules/eaking them below federal standards
withour nétilying the federal agency as required by law.
[Despite initiabhigh level warnings from EPA Region 2
to thethen-governor of Puerto Rico, the EQB dragged
its feetinseplying. After Judith Enck rook over as
administrator of Region 2, the records indicate high-level
erigagement with Puerto Rico’s auchorities ceased.




The Dereliction of Duty by the EPA

But relative to the enormity of the problem documented
by EPA Region 2 enforcement stail, the regional leadership
did not take decisive action to revoke the Puerto Rico
Environmental Quality Board's (EQB) enforcement
auchority and directly enforce federal laws at Puerto
Rico’s landflls.

As the years went on, EPA documents

show that the EQB's promises in its
application were never carried out,

In fact, under current Regional Administrator Judith
Enck, a specific recommendation by enforcement stafl
to revoke the EQB’s authority and directly enforce
federal standards was made in the face of the landsll
crisis presenting “an imminent and substantial threat
to human health and the environment”. Bur Enck
ignored the recommendation and eased the pressure
on local aurhoriries. In turn, the communities around
as many as two dozen landfills have likely been exposed
to contamination of groundwarer, shorelines, rivers,
marine resources, protected werlands and nature
reserves, while the EPA recorded inrernal reports

of years of violarions of the Resources Conservation

and Recovery Act (RCRA).

The sequence of internal EPA assessments from 2005

to 2014 show a repeated failure ro shake up a landfll
system in ctisis on the istand. Most of the landfills are
repeatedly documented by EPA as being in “significant”,
“serious” or "widespread” non-compliance, and are
characterized as “open dumps”. Despite files that
acknowledge decades of violations thar threarered public
health and environmental safery, the EPA is documented
as using its unilateral intervention authority under
Section 7003 over two decades only againsgless ¢han
half of the non-compliant landfills. The result of EPA's
dereliction of irs federal respensibility is that'most of
Puerto Rico’s 27 current landflls thar are described
in EPA’s own files as "unlinedopendumps” — often
in environmentally sensigive regions — and are still
operating today.

Many of the areds impactedin Puerro Rico are lower
income or impoverished with residents that do not
havedhe sdme aceess to legal protections as wealthier
cémmunities Such neglect constitutes a form

of environmenral injustice, where disadvanraged
American€ommuniries in Puerro Rico receive less

federal protecrion than orhers do on the mainland.







In 1985, the Resource Conservation and Recovery Act
(RCRA), Subtitle D, was adopred to govern waste disposal
at municipal waste landfills in the United States, and the
provision is administered by EPA. Regulations established
under Subritle I ban open dumping of waste and set
minimum federal criteria for the operation of municipal
waste and industrial waste landfills — landfills classified
as “open dumps” are non-compliant with the federal
minimum srandards. Puerro Rico, which falls under

Region 2 of the EPA, is included under RCRA Subsitle D.

Minimum operational requirements for municipal landgll
operation impose: access control, liner protection for
landfll cells, protection from and monitoring of merhane
gas build-up, liquid leachare collection and groundwater
monitoring, and the daily coverage of municipal waste.

The minimum standards alse include design criteria,
location restrictions, inancial assurance, corrective acrion
{cleanup), and closure requirement. States play a lead

role in implementing these regulations and may set more
stringent requirements. [n order ro qualify as the lead

in implementing Subtitle 1D, states were required to apply
to the EPA for a public review of their planned permitting
program, and EPA approval of the adequacy of the state’s
permitting program,

The EPA is authorized ro revoke its approvaligiverito state
permitting programs that are "inadequate’, and unilaterally
implement federal minimum standards upen landGlis

in states, or in jurisdictions like PuertoRico.

So while a state or terrirory like PuertaRico has authoriry
to implement its permirting aurhosivy, EPA has sole power
to revoke it, and importantly, italsc has its own separare
regulatory authoritpunder RCRAlSection 7003 o take
action on the handlifig, transportation, or storage of solid
waste whete it @y presentIinminent and substantial
endangerment tofiealth and the environment” to bring
lawsuitsior issue orders. Citizens are also entitled to bring
sudt under RCRA 7002 against any person, including any
governmental entity, who is “alleged to be in violation of
any permity standard, reguiati(m, condition, requirzment,
prohibition or order which is effective pursuant ro RCRA”




Puerto Rico's Failed 1994 Plan

In 1994, the EPA reviewed an application for the
permitting and enforcement authoricy for Puerco Rico’s
landfills to the EQR Puerro Rico Environmenral Qualicy
Board (EQB). To grant that authoricy, EPA was required
to review Puerto Rico's proposed oversight, permitting and
enforcement plans to determine that they were adequate.

On paper, the EQB'’s application appeared thorough and
in line with the letrer and spirit of RCRA, Subritle D
Puerto Rico had 61 operating landfills ar the time, and
committed to permanently close 31 facilities: “Twenty-nine
municipal SLFs (Plus 1 private facility) will be subject
to the regulation after April 9, 1993 (29 municipals
and 1 private). Of these facilities, approximately
19 are scheduled for eventual closure overa 5

to 7-year transition period. ... All existing facilities,
including those scheduled for eventual closure,
will be permitted under the Regulation and
subject to the Part 258 technical requirements,
After this transition is complete, approximately
11 regional facilities will continue to serve

the Commonwealth,” g !

But the plan never left the paper it was wriggen

on. A review of internal memos written by EPA Region
2 enforcemenr officers from 2005 ro 2014, which assess
rhe situarion of landfll enforcement in Puerto Rico,
show that the EQB never carried out its plan, nor did
it achieve the minimal amount of enfércemenr rhat
should be tolerared by rhe EPA under RCRA. The
assessments are $o bad and unchangingthat the officers
resorted to repeating thelsame dire overview in the

opening section of evefydoctment for nine years.

From the 2005 assessment, by enforcement officer Carl
Plossl: “Many operating landfills in Puerto Rico have
been in significant non-compliance with Federal

and Commonwealth solid waste landhil regulations
for over 10 years and are considered opendumps

that present an engoing risk o human healch and

the environment. The Solid Waste Management
Authority (SWMA) and rhe Environmental Quality
Board (EQB) have not been effective in correcring

this non-compliance. (...} Although approximately 30
open dumps have beenelosed in the last 15 years, the
remaining 29 operating municipal solid waste landfills
are still in significant nencompliance with both the
Commonwealth andFederal Solid Waste Landfll
regulations;and there has been no apparent effore
made by the Government of Puerto Rico to implement
the August 10, 1993 Solid Wasre Management Plan.”

From the 2006 assessment, by Plosst and Adolph Everert:
“Most operating landfills in Puerto Rico have been
insignificant non-compliance with Federal and
Commonwealth solid waste landfill regulations

for over 11 years and are considered open dumps

that present an ongoing risk to human health and

the environment, The Solid Waste Management
Authority (SWMA) and the Environmental Quality
Board (EQB) have not been effective in correcring this
nen-compliance.”




PR Application for Determination of Adequacy of EQB Non Hazardous Solid Waste Management Permit Program Revised 02 17 84 (Fig. 1)

PUERTO RICOS
APPLICATION FOR DETERMINATION OF ADEQUALY

OF EQB NON-HAZARDOUS SOLID WASTE MANAGEMENT

PERMIT PROGRAM

HEVISED SUBMESSION

Febroare 17, 1554

Of these facilities, approximately 19 are scheduled for
eventual closure over 88 %o T=Year transition period. [...].
All existing facildigguneluding those scheduled for
eventual closure, will'hepermitted (..} and subject to L.}
technical requfrements. After this transition is complete,
approximately 11 regional facilities will continue
tovserve the Commonwealth,




From the 2008 assessment, by Plossl, Philip Flax and
Kimikoe Link: “Meost eperating landfills in Puerto
Rico have been in significant non-compliance with
Federal and Commonwealth solid waste landfill
regulations for over 12 years and are considered
open dumps that present an ongoing risk to
buman health and the environment. The Solid
Waste Management Authority (SWMA) and the
Environmental Quality Board (EQB) have not
been effective in correcting this non-compliance
from a planning perspective (SWMA-lead)

or a program implementation perspective (EQB-
lead). In part, this has been attriburable to the lack
of an inregrated Solid Waste Management Plan.”

From the 2010 assessment, by Everert and George Meyer:
“Many of Puerro Rico’s landfills are near capacity,
most are out of compliance with federal RCRA

and CAA standards, and present an imminent

and substantial threat to human health and the
environment. Minimal recycling is performed.
Although the Puerto Rico Environmental Qualicy
Board (EQB) is approved to implement permitting
and enforcement within the RCRA solid waste
program, BEQB has failed to do so. Likewise, the
Puerto Rico Solid Waste Management Authovity has
not implemented any of the solid waste management
plans proposed over the last 15 to 20 years.”

From the 2011 assessment, by Everett and Méyerd“Many
of Puerto Rico’s landfills are near capacity, most

are out of compliance with federal RCRA and CAA
standards, and presenr an imminent and substantial
threat to human health and the environment,

Minimal recycling is performed, Although the
Puerto Rico Environmental Quality Board (EQB)

is approved to implement permitting and
enforcement within the RCRA solid waste program,
E(B has failed todo se, Likewise, the Puerte

Rico Solid Waste Management Authority has not

implemented any of the solid waste management
plans proposed over the last 15 vo 20 years.”

From the 2012 assessment, again by Everett and Meyer:
“The majority of Puerto Rico’s landfills are past

or near capacity and may present an imminent

and substantial threat ro human health and the
envirenment. Minimal municipal solid waste
recycling programs are in place. Althoughthe
Puerte Rico Environmental Quality Board (EQB)
is approved to implement permitting and
enforcement within the RCRA solid waste program,
EQB has largely not addressed non-compliant
landfills via enforcement actionsySimilarly, the
Puerto Rico Solid Waste Management Authority
has not implemented any‘of thesolid waste
management plans proposed over the last 15 to

20 years.” From the 2013 assessment, by Meyer:
“The majority of Puerto Rico’s landfills are past

or near capacity andimay present an imminent

and substafitial threat to human health and the
environment. Minimal municipal solid waste
recycling programs are in place. Although the
Puerto Rico Environmental Quality Board (EQB)
is approved to implement permirting and
enforcement within the RCRA solid waste program,
EQB has largely nor addressed non-compliant
landfills via enforcement actions. Similarly, the
Puerto Rico Solid Waste Management Authority has
not implemented any of the solid waste management
plans proposed over the last 15 to 20 years.”

From the 2014 assessment, by Leonard Voo and Judy
Mitchell: “The majoriey of Puerto Rico’s landflls
are past or near capacity, are out of compliance
with operating criteria, and may present

an imminent and substantial threat to human
health and the environment.”




EQB Guts Safety Rules

The issue of regulatory non-compliance is not just
confined to the side of enforcement, In 1997, it crossed

a new line into willful gutting of basic rules by the
authorities themselves, That yeat, the Puerto Rican
government amended the regulations approved by EPA

in the permitting process. This change was done without
notifying EPA, in viclation of federal regulations, and was

not noticed by EPA until 2005,

The changes in the regulations would exempt
municipalities from financial assurance compliance, and
allow new horizontal expansions to occur outside of the
original boundaries of the landfill area and exempt them
from liner and leachare collection requirements. It was

a wholesale gutting of safety rules for landflls, and
violated the EQB's duty to enforce federal standards.

Than-Regional Administrator Alan
Stemnberg told Puerto Rico's
governor the EPA could revoke
local enforcement power,

Aninternal EPA email reveals rhat rhe BPA discovered
this violation of federal law almost 2 decade afrerwards,
in June 2005. The email is part of a thread among a
group of enforcement stafl at EPA Region 2 who dre
discussing “lateral expansion of the Toa Baja open
durmp” (a landfll chat is still operating today}. In it, o€
official informs the group that “wediave checkedthe
current (our translation) vs,Originally submitted
EQB regulations regarding laterdl expansion. (...}
The original regulation, submitted as part of the
program approval application, was'written correctly

but EQB has inappropriately revised it (...). This
has island-wide major implications and needs
to be corrected.” Fe?

The files show that then-Region 2 administrator Alan
Steinberg immediately got involved, and the initial
responses go to the highest officials in PuertoRico/

A subsequent November 30, 2005, internal emdil from
the same EPA enforcement official, George Meyer,
suggests the EQB had been confronted with cherule
changes and denied it had happened. Zhe email includes
athread indicating chat Steinberg {identified by the
initials of his ritle, "R A", in theémail) had sent a letrer
to the Governor of Puerto Rico, setting out “milestones”
for Puerto Rico to meet with ERA. The first milestone
read: “By November 30, 2005, officially notify EPA,
in writing (in English), of all changes that bave been
made to the PR solid waste regulations since EPA
approved PR’s Solid Waste Mgt. Program.”

However, the email notes char in a meeting held by
Steinberg in Puerto Rico, “EQB repeated its claim that
no regulatory changes have been made, so it is not
clear if a response will be forthcoming.”

In/February 2006, Anibal Jose Torres, the chief of stafl
to then-Governor Anibal Acevedo Vila, responded to
Steinberg in a letter which noted the request for an English
translation of the EQB's regulations as they stood, three
months after Puerco Rico had been instructed to provide

an analysis of the changes it had made. Torres wrote that
the translation would be received ar EPA in March 2006,
and BEPA’S “comments” would be “evaluated”, bur further
documents show that the BEQB didn't reply uneil May
of thar year. But whar was finally sent to the EPA later
proved that EQB had broken the law.




Lateral Expansion Finance Fact Sheets (Fig. 3)

T

Sobijosk:
frafes

We have checked the cufrept lour translation] vs.
originally submitted EQE regdiations regarding lateral
expansion. (...} The erigtmabregulation, submitted as part
of the program approvatapplication, was writlen correctly
but EQB hag®pappropriately revised it [L..]. This has
island-wide maor implications and needs to be corrected.

Y



In arerse lerter from Seeinberg ro Governor Acevedo

Vila on October 5, 2006, Sreinberg wrote that the

agency received the English translation of EQB's landfill
regulations on May 10, but hadn't received the analysis of
any changes made along with an explanation that had been
demanded for each change. “EPA did not regeiveithe
Atrorney General's description of the changes, the
rationale for the changes, thefertification that the
changes were in effect, norghe assurance thar the
regularions were accurately translated,” Steinberg
wrote. Despite this, the EPA had still found thar
the gurting of key federal standards had indeed
taken place at the EQB:“[W]e have noted a number
of changes which(are not consistent with federal
requirements pursuantto 40 CFR Part 239 and
Part 258, These changes include the definition of
lateral expansion and the applicability of financial
assurancerequirements which were highlighted
préviously. We also noted a significant change to the
definition of a composite liner. These changes, along
with others EPA has nored, may jeopardize Puerto
Rico’s municipal solid waste landfill (MSWLF)
permitting program approval status.” Fig4 In order
to leave no more wiggle room for the EQB, Steinberg
attached the original, EPA-approved 1993 Puerto Rico
regulations in Spanish which met federal standards

to compare to the gurted standards EQB was using, M#*

Steinberg’s rhreat against the EQB's authority after his

staff discovered rhe gurting of landfill regulations was

an appropriate measure to consider. In the annual Puerto
Rico landfill assessment written by EPA officials Carl
Plossl, Philip Flax and Kimiko Link, from December 4,
2008, near the end of Steinberg’s rerm in office, such

an action was found to be feasible for the Agency to take,
and potential legal or staturory picfalls with direct

EPA inrervention and enforcement could be addressed:
“The consequences of failure to re-amend

the regulations to be consistent with federal
requirements could include withdrawal of program
approval status which would rvesule in EPA having
direct enforcement authority for the 40 CFR Part
258 landfill requirements. However, EPA would
not have permitring authority and consequently
Puerto Rico would lose the flexibility afforded to
approved states which allows construction of new
landfills or expansion of existing ones in seismic
zones (in which the entirety of Puerto Rico lies).
However, EPA could possibly issue specific rules
to accomplish this.” Flg. 5 Among the “options and
recommendations” that the enforcemenr staff lists at

the end of the document is, simply put: “Withdraw
program approval.” fe?
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Oct 2006 Letter to PR Gov. Vila. from Alan Steinberg EPA; p. 13-1 (Fig. 4
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Dec 2008 PR Landfill Initiative; p. 9. 14-1 (Fig. 5)
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regutations to be consistentwith federal requirements
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which would result in EPA having direct
enforcement authority

Options and recommendations [..]
Withdraw program approval.
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Alan Steinberg depareed from his post of Regional

Administrator during the rransition berween the Bush
and Obama administrations. While he'd been personally
engaged in raising BOB's gross malfeasance with Puerto
Rico’s top officials, and had explicitly warned about
revoking BQB’s enforcement auchority, Steinberg never
followed through on it. The reasons for this are unclear.

Every year, EPA Region 2 was informed by its enforcement
seaft that Puerto Rico’s landfll system was in crisis, and
that the EQB was not addressing it. In every assessment,
there was meticulous documentation on how the EQB
was not catrying out the plan ir submitted in 1994 to
obtain EPA’s approval for its local enforcement authority.
In every assessment, the enforcement staff warned
Region 2 chat a majority of Puerto Rico’s landfills
“present” or “may present” what is repeatedly described
as “an imminent and substanrial threat to human health
and the environment” — the clear statutory trigyger for
EPA to intervene unilaterally.

Bur in the details of these internal assessments, it is
revealed that only 2 open dumps have been fully closed
in Puerto Rico over the last decade: Aguadilla (2006)
and Santa Isabela (2012). Currently, at least 20 out of
the remaining 27 landfll facilities are non-compliant
with federal minimum standards, and in reviewingthese
internal assessments from 2005 onward, many of these
facilities have never been complianti™The main difference
most of them have with their fofmer selves is that they
have since been greatly expanded without regard for
federal standards and now generate @lor more money
per month than chey did in 1994,

to the nexta

The records prove that the vast majority of Puerto Ricos
landhlls continually operate, year after vear, in violation
of federal rules, Comparing the number of open dumps
in relation to compliant sites over the two decades under
EQB authority, the resules are clear: the EPA hastaken
lictle action to carry out its federal duty ro che@Ametican
citizens living near those sites in Puerto Rice. This
represents a stunning dereliction of duty by ERA Region
2's leadership.

When Judith Enckiiook over as President
Ubama's Regional Admimstirator, the
pressure on e BEOE ended,

While Steinbergwas petsonally engaged on the matter,
and raised the thredwo! appropriate EPA intervention, the
dotuments show he didn't act on it. And the crisis was left
o the next administration when he left the EPA in 2009,

In the transition, Acting Regional Administrator George
Bavlou wrote ro EQB chairman Pedro Nieves Miranda
in/August 2009, Nieves Miranda had also taken over

in a new administration on rhe island, under Governor
Luis Forrufio, The letter is a marker on how the EQB
had still not corrected the gueting of landfill rules since
no action had been taken over the course of three years:
“I am writing to re-emphasize the need that

the Environmental Quality Board (EQB) take
the necessary steps to revise Puerco Rico’s solid
waste regulations to be consistent with federal
landfill criteria. {...) In 1997, the EQB modified
the EPA-approved 1993 version of the regulations




without consulting EPA. The modified regulations
significantly weakened landfill controls and have
rendered Puerte Rico’s regularions no longer
consistent with the federal requirements.”

Pavlou detailed the extent to which the EQB had gutted
the rules: “The key changes thar BQB made which
are of concern to EPA includet removal of the
requirement that a professional engineer certify
satisfaction of closure and post-closure standards;
unacceptable revision of the lateral expansion
definition; weakening of the hydraulic conductivity
standard for composite liners; removal of education
and lcensing requirements for personnel involved
with hydrology and ground water monitoring;
revision of the definition of an “existing solid
waste facility”; and, elimination of financial
assurance requirements for municipalicies.”

Pavlou confirmed the inaction on both sides: “We have
discussed this issue many times through previous
correspondence and meetings with no resolution.
{+++) Iwould appreciate if you could make this

a top priority.”

Nieves Miranda replied to Pavlou ren days later and was
emphatic: “This is a prioviey of this administration’s
regularory agenda.” The new EQB head wrote thag he'd
created a special committee to work on amendments to
local rules and “our agenda includes a revisionofall
local regulations to assess their consistency with
federal regulacions and updating them."He promised
a revision by December 2009,

But when Judith Enck takes over as President Obama’s
Regional Administraror, the pressure on the EQB ceases.
A clear policy shift takes place at the top of Region 2,
despite continued warnings from the enforcement staff,

There were no emails, leliers or memgs
obtained through FOIA showing Enoles
interest in pressuring EQB deshite
repeated staff warnings.

The 2010 internal EPA assessment showed noconcrete
improvements in the overall condifionef thelandfill
system from before Enck’s@rrivalnor results on the
gutting of EQB rules. Anddr includedsomething more
active among the “option8and recommendations”, It read:
“Consider withdrawal of program approval, which
would enable EPA to enforce the federal RCRA
landfill requirements directly.”

Thednternab EPA assessments in 2011 and 2012 nored

that the EQB sent its proposed rule revisions in eatly

2010 o EPA, which the federal agency found to be largely
acceptablet Bur che effort on both sides ends there, according
to the record. Puerto Rico never adopts the proper landfill
ritles, and Enck never raises the issue. The files show

110 evidence of Enck communicaring with the Governor,

or the EQB leadership, ot pressuring them ro act on the
rules issue, or anvthing related to compliance. The 2011
report repeats, in the “options and recommendations”

section: “Consider withdrawal of program approval,
which would enable EPA to enforce the federal
RCRA landfill requirements directly” M€




Dec 2010 PR Landfill Initiative; p. 9, 17-1 (Fig. &)
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Consider withdrawal of program approval,
which would enable CREAYD enforce the federal
RCRA landifilreguirements directly.
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Then, in the 2012 assessment, the tone changes in the
“oprions and recommendations” section: “As a delegated
solid waste program, EQB must implement its solid
waste permitting and compliance sections to meet
its anuthorization obligations.” This line is repeated in
the 2013 and 2014 assessments from Region 2 stafl.

Enck's term shows spotty actions against
Last than half of the non-compliant
Landfitls in Puerto Rico. Many were
disregarded or stonewalled.

In the most recently available landfll assessment document
from Seprember 3, 2014, the results are clear from the
lack of action from Ench: “A letter requesting that
EQB adopt the proposed revisions was sent in
January 2011, As of 2/10/14, the changes have
not been officially adopted (through promulgation).
In recent discussions (...) EQB indicated that

it was reviewing the regularion issne again

to determine the next steps, which should
include promulgating the necessary changes
(Status: unchanged as of 5/5/14).” "7

There was no record obtained rhrough FOIA requests
of any emails, letters or memos from Enck or mentioning
Enck’s interest in pressuring BOB or any Puerto Rico
official to carry out their responsibiliries in protecting

the health and environment of rhe island. And there are
no indications of Enck communicaring with Puerto Rico's
governors, or the heads of the BQB, abour the failure

to promulgate the rules that EPA had demanded Pyerro
Rico revise. It seems that by 2014, the issue was dropped.

The documents suggest a policy decision was'made

by Enck to back off from the EQB, despite the decades

of documented illegality, chaos and failure o enforce
minimal standards. And thishandssoff atticude towards
the EQB has been greatly compounded by the ineffecriveness
of the regulatory acrions under RCRA$ 7003 that Enck
decided to rake instead.

EPA has authority undes RCRA § 7003 to take action on
the handling, transpossation, or storage of solid waste where
it may presens “imminent and substantial endangerment

to hedlth and che environment” to bring suit or issue orders.
Under the construet of issuing orders, EPA can either
issuena unilateral order (UQ), or an administrative order
of consent{AOC) depending on whether consent exises.
Alternatively, the EPA can ask the Justice Deparrment
tolproceed to sue to enjoin landfill aceivities, or if
appropriate to sue for criminal penalties — often these
proceedings end in a judicial consent decree.
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Sept 2014 PR Landfill Initiative Fact Sheet, p. 10, 18, 20-1 (Fig. 7)
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The internal EPA reports on Puerto Rico’s landfills during
Enck’s term in office from 2009 onward indicate both
administrative and judicial orders in Puerto Rico have
been spotty (only nine out of 20 or more non-compliant
landfills are targered for specific actions) and many were
recorded as being disregarded by landfills. In in rthe more
recent reports, these same faciliries have been documented
by the Region 2 enforcement sraff as violating the Clean
Air Act and the Clean Warter Act.

Year after vear, bEnck’s staff described
ansland-wide system of open dumps
and an neffective EUB. She didn't use
har authority to respond.

The EPA's most recent landfll assessment summarized
the level of non-compliance thar exisred in 1994, has
continued unabated for ewenty two years:

“The Environmental Quality Board (EQB),
responsible for permitting and compliance
of landfills in Puerto Rico, remains ineffective
in its regularory and enforcement role. Many
of the 29 operating landfills are not permitted,
the majority are past or near capacity (2%
past capacity), and years of enforcement
actions by EQB have not resulted in significant
improvements in compliance. EPA hasinspected
operating landfills and found pervasive
noncompliance. Few of the landfills have liners
or leachare controls, and séveral arelocated
in karst terrain, exacerbating the risk of ground
water contamination. EQBsubstantively
modified its solid waste management regulations
in 1997 without notifying EPA as required.
EPA performed acomparison of the revised
regularions against the 1993 regulations upon
which Puerto Rico’s program approval was
based. Region 2 expressed its concerns about the
regulatory changes and the potential jeopardy
of Puerto Rico's program approval status
to EQB and the Puerto Rico Governor’s office
numerous times since 2006,

The 2014 EPA assessment also detailed the agency’s full
knowledge of how the EQB had systemarically eliminared

central enforcement staff over many vears:

“In addition, EQB has eliminated or left open all
central solid waste compliance and permitting
staff positions. In 2000, EQB employed 14
central solid waste compliance and permitting
staff, by 2005, it had been reduced to 5 (with
expanded responsibilities). In 2010, staffing was
reduced to 1. By 2012, EQB employed no central
solid waste compliance and permitting staffl”

There is no record that has yet been located ihdicaring rhat
effective action had been raken to remedy rhestafling
situation, or by EPA to intervene directly agit has

the aurhority ro do. And given the repeated internal
acknowledgments from thesenewlyobtained documents
that the EPA has concluded forar least a decade that most
of Puerto Rico’s landfills posea substantial threar to the
public, the EPA has a responsibility and a duty of care

to provide equal prote€rionunder the law and specifically,
under RCRA § 7003, colntervene urgently in Puerto
Rico. To date, the EPAvhas failed to do this,

Thisdneans thapPuerro Rico’s landfill safery requirements
hdve been non-compliant with federal srandards for well
over 15 years. The EQB gurted its own rules without
notilying BPA as required and was told 9 years later

to change them back or lose its enforcement authoriry.
A% of 2014 ir had nor complered the correction. Repeated
afinual assessments to Region 2 leadership warned of the
situation and even recommended direct intervention. But
EPA Region 2 under Judith Enck tinkered on the margins,
sent letters and held meetings, issued orders or negotiated
agreements with less than half the open dumps, most

of which would be disobeyed.

Year after yeat, assessments issued by Bnck’s enforcement
staff described an island-wide system of mostly open
dumps as the Puerto Rico government dragged its feer
in correcting an illegal set of rule changes from almost two
decades ago. But unlike her predecessor, there is no record
of Enck considering or discussing the revoking of EQB's
authority, reflecting a hands-off approach to a flagrantly
chaotic enforcement situation in Puerto Rico.

Whart is not clear from years of internal EPA assessments

is how high the chain of informarion has traveled. Bur

the documents clearly show that Region 2 Administrator
Judich Enck has been aware of the deprh and scale of the
crisis, and the threar it has posed to human healrh and the
environment, and has chosen not to use EPA’s full legal
authoriry to protect vulnerable communities in Puerto Rico.
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The remaining questions that must

be asked by the people of Puerto Rico,
the environmental justice movement in
the United States, and those responsible
in the Obama Administration andthe US
Congress for policing the EPA@re these:

The paper trail exposing the poisoning of Puerto Rico

is now becoming public, and the conclusions are clear:
the EPA, the Puerro Rico authorities and most of the
Commonwealth’s municipal landfills have been either
cooperating or colluding to allow a massive, roxic, illegal
business of dumping thousands of tons of unregulared
trash into holes in the ground all over rhe island. And

it has been going on, right under the publics nose, for

a decade or more. [ncreasing health threars emanating from
these toxic sites such as the Zika virus, more than ever,
mandate that we challenge the regulators to do their job.

Such a situalion, across so many toxic
aites, would never be tolerated on the
.S, mainland. This 15 a case of
environmaeantal injustice.

Furthermore, the landfll crisis that EPA has allowed

to unfold in Puerto Rico is unique. Such a siruation, across
so many roxic sites, would never be tolerated on the ULS,
mainland. The communiries where the landfills are logared
in Puerto Rico are mostly economically disadvantaged,
and the Commonwealth of Puerto Rico doesgor efijoy
rhe status of a U.S, stare. The communities affected

do nor, theretore, have the same access ro resotizces for
protecting their rights as American citizens, nordo they
have as much of a voice to express theip congerns as
betrer-off communities on the mainland. This makes the
landfll crisis in Puerto Rice a clear ¢ase of environimental
injustice. The EPA is not providing t protection to these
communities that are enfoyed by more advantaged
communities on the Sumainland.

» Why has Region 2 administrator Judith Enck
taken such a hands-off depidapproach 1o the
crisis despite repeated, glaring reperts from
her enforcementsstati foradecade or more?
Was EPA Administrator Gina McCarthy made
aware of thedandfill erisis in Puerio Rico?
When, and'to whabeéxtent?

o Whatwill 3 thorough review of the document
trailinside the EQB, and between the EQB
and the landfills, reveal about the 1997
gutting of local regulations? Were there
financial interests in Puerto Rico directly
involved that went beyond the municipalities
themselves? Has the EPA or the Puerto Rico
government conducted environmental testing
or assessments of the extent of water, air
and ground contamination around landfill
sites that have been allowed 1o operate in
violation of federal rules for decades? Has
an assessment of hazardous waste dumping
at these sites been conducted? Or were such
investigations stymied internally?

» When are the non-compliant landfills going
to be brought up to minimum EPA standards
or closed?

o In addition to the volumes of violations
of federal laws that have been documented
in these files we've uncovered, were crimes
committed? By whom? And if so, will there
be justice?
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